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OFFICE OF THE ATTORNEY GENERAL OF-TEXAS
AUSTIN

Bonorable Willlam A. Grifris, Jr.
Gounty Attorney

Gaines County

Seminols, Texas

Dear Sir: Opinion No. 0-3601

Re: Does the superintendent
of the etaff of the State
Eogpitel at Big Spring
have authority to oharge
a fes of $100 for an
examination and opinien
&8 to the sanity of =
prisoner charged with a
felony in Geines County?
and related questiona.

Your letter of June 11, 1941, reguesting the opinion of
thlis Department upon the guestions herein stated, has been
received.

#e Quote from your letter as followa:

"The following question hss arisen in Gaines
County, Texas, which I should like to have determined
by your.offfce by way of an opinion thereon, since
I am unable to find any authority on the proposition:

"Do the County Attorney and/or Sheriff of Gaines
County, Texss, have authority under the lew to demand
and receive an exeminstion end cpinion from the
medical staff of ths State Hospital at Sig Spring,
Texas, as to the sanity of & prisonsr charged with a
felony in Gaines County, Texas, when suoh opinion and
examination is requested prior to any commitment of
the subjsct in question to such hospital; and, §f such
examinaticn 1s suthorized under the law, does the
superintendent and/or staff of sald hospital have
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autherity to charge & fee of $100.00 for euch
exaxinaticn, cr any fee whatscever?

"lre feote giving rise tc thie cuestion ere
briefly ss follows:

".ne nelph Prather wes eppreherded by the iher-
iff's Depertcuent of Caines County, Texas, after oom=-
zitting & rurder in said county anc being charged by
comlaint with the offense ¢f murdsr with malice.
After nLis arrest hod taken place, the Sheriff telt
end . also felt, es County Attorne;, thct the mceused
was, and is, unqusstionably lnsans and Incspatle of
distinguishing right ‘rom wrong. Ve thereupon hsd
the accueed :xamined by the County lLealth Cfficer, who
atatsd that in his opiniocn the man was insene, The
County Heelth Offlicer suggested that the opinior of
en expert should be cbtained, in view ¢f the serious-
nes: of the crime with which the accused stends
charged., To that end, I instructed him te telsphone
the Superintendent of the State Hospital at Big Spring
apd request san examination from such hospital, of the
sooused, with the understanding thet the authorities
of Geines County would trensport the acouzed to Blg
Spripg end return him st their own expense, In this
ratter, I took the position that 1f an expert was of
the opiniocn thet the mmn was hopelessly insans, it
wouid te my duty to gpere the Ltate «nd ocounty the
utelsss expense of & trisl for murder in the District
Court c¢f thls ocounty, togetier with the unusual ex-
pense of ceiling & special venire for the trisl, end
that it woulid be my duty to file a8 lunscy complaint
egainzt Lhe scoused and heve him tried and sent to
the “tate .capital. ¥When the County Eealth COrficer
teleplioned the Juperintendent of the State Lospital
at big Spring, he wee informed that ever though the
suthorities provided trausportation for the sccused
to end frow Eig Spring, iexes, that ths examinetion
could not be conducted on the 'ltete's tlme,' and that
the Juperintendent of the State Hospltel would charge
8 fee ¢ ;100,00 for the examinaticn, 2ince he was
not authorized under the lew to make fuch exsmination
&8 en suployee of the 5tate, sand that he would further
exact an additional fee of 5100.00 shoulé Le be called
upon to testify upon trial of the acoused,”
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Article E3 of Vernon's Annotated Tenel Code provides:

"The word ‘accused' is intended tc rafer
to eny person whe, in & legal manner, is held to
answer for an coffense, at any atage of the pro-
cesding, or ageinet whom complaint in a lawful
manner 18 meds charging an offense, including all
proceesdings froz the order for arrest to the final
execution of the lew, The word *defendant' is used
in the asme sense,"

It is steted in Texas Jurisprudence, Volume 12, page 38E,
shatt

"The meking of & complaint and the filing of
the same in the County Ccurt in case of offense
iz a misdemsanor, or with a megistrets of the county,
if the offsnse is & felony, {2 the commencemsnt of a
eriminal ection or prosscution} and the proceeding
is held to be pending from that time. The filing or
presentment of an informstieon, or the finding of anm
indictment, is not nesessary to the commencement of the
prossoution or aotion,

"In & purely orininal prosscution, the oaese i=
pending s¢c long as the question of the guilt eor
innccencs of the accused remains unfetermined, . . ."

Article 8581s, Vernon's Annotated Clvil Statutes, sets
forth the menner of epprehension, arrests and trisl of persons
who are alleged to ba of unsound mind end not charged with a
eriminel offense.

Under the facta stated in your letter, one Ralph Prather
is cherged by complaint with the offense of murder with malice,
AB the sbove mentioned person is charged with a oriminal offense,
it is apperent that a Jjudicial proceeding ia not authorized
er caanot be had under Article 5B61s, Verncn's An:ioteted Civil
Statutes, to determine whether or not the aceused is of un-
sound wind.

“here a person is chearged with a oriminsl offense, insanity
may be interpcsed as & defense and the defendant tried on that
iesue alone, +hen inssnity is interposed as a defense, the

rocadure to te followed is that set out by Article 9528a,
erron's innoteted “ode of Criminal Procedure.
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articls 1036, Lcde of Criminel Proceldurs provides ccm~
pensetion for witinesses in fsiony cases in attendence upon
the Listriot Court and grend Jjury in ecunties cthsr then that
of thelr residence, iitnesses for attendance upon the Pistrict
Courts 2nd grand juries wituin the county of their residence
are not compensated.,

%8 quote from lex, Jur., Vol. 19, page 453, as follows:

"An expert may be required to testify as
to the faots withir hizx knowledge without any
compensation other then that received by an
ordinery witness for attendense on ¢court, notwithe
standing such knowledge say have been aogquired through
study and praoctice. He may not, however, be regquired
to onglgo in experimants or inour expsnses in order
to quelify himselfl to testify in s partioulsar case.
Thus , where 2 medical expert has mede a post mortem
examination he may be compellad to 4isclose the
results of that examination without extra compensa~
tion, dut Le may not be compelled Sc make sueh examine-
tion without being peld for it,

*“If the services required of the sxpert are such
that he may not be cozpelled to render it under the
erdinery process of the oourt, or agreement by the
one seeking the service to sompsusete the expert for
it is valid; but the compensation of the expert may
not be made to depend upon the contingeney of the
sudcessful outeocme of the litigetion.”

#e Guote from A. L. #,, Vol, 18, pages 468~3-4, as followst

*The rule is that a sp-c¢alled expert witnese
iz not entitled to extra compensation for any
testimony =hielh he ray bs required to give under
an ocrdinary subpoena of the ecurt, . , » A phy-
sjcian oalled to attend ccurt es & witness cannot
barrein for extra compensation for the service of
attending ccurt ag & witness., And he cennot reke
charges for examinations and consultations prepers-
tery to trisl, depenient upon the eontinsency of
b=ing required to testify in a iaw suit., The court
gays that plaintiff's duty as a citizen compel him
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to appear as a witness snd give testimony, vithout
any other pay than fees allowed by law, end he
should not be permitied to evads that duty by the
palpable exouse of contract for e contingent fes.
(Burnet v, freeman, 118 S, v, 488.)

*In general, 1f the servioce required of the
sxpaxt is such that he ¢annot bes compelled to remier
it under the ordinery proocess of the court, &n sgree-
ment by the one sesking the service, to compensate

the expert for it, is valid.”

In the came of Philler v. Waukesha County, 1O N, ¥.
829, (Vias. cases) which was an sotion by a physioien againast
the oounty for servicea performed as an expert in a eriminel
case, there ig a diotum to the effect that, if a person de~
sires that any witness equip himself with knowledge by research
or inapeotion, he may employ him to 4¢ so but such employmsnt
will be controlled by the crdinary rules of ocontraoct express
or inplied. 1In Feoplea, ex rel, Pripp vs. Cayuge County, 50
N. Y. Sup, 16, which involives the velidity of a contraoct by a
district sattormey employing an expert for s murder trial, the
court says that it is & well known faot that expert witneases
are usually peid extra compensation for their services when
called in meny cases, and the question es to the amount they
shall receive 12 usually regulated by contract, 1In Peopls,
ex rel. Eamilton ve., Jefferson County, 84 N, W. Sup. 7688, whieh
wa® an action for services rendered by an expert in a ¢riminal
case, it appears that the statute provided for payment of ex-
penses incurred by the Adistriot attorney, and, the contract
heving been made by him, the court sasid it was competesnt for
the attorney to bind the county for such servides.

The Code of Criminal Frooeedure {Art. 10Y9) provides that
the coat scoruing from the attendance of witnesses in
oriminsl casas shall be taxed ageinst the defendant 4if he i
oonvioted, end proviasion is made for the payment of witness
fees by the State in felony cases by Article 1038, Code of
Criminal Procedure, supra.

In this state the right of witnssses to recsive compen~
sation for thelr attendance is statutory, snd they are
entltled to such fees only as the statutes prescribe.

Article 2569, Vernon's Annotated Code of Criminel Procedure,
provides:
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"Upon examinetion of one acoused of a
capital offense, no magistrate otbher then & juige
of the Court of Criminal Appeals, distriet court
or county ocourt, shall heve power to discherge the
defendant., *“ny negistrate may admit to bail,
sxcept in cepital ocases where the proof is evident,”

It ie steted in your letter that the accused is charged
by complaint with the offense of murder. The seme is a
gepltel offense, and the Court of Criminal Appsels held in the
oase, ~x parte Guynn, 38 5. %W, (24) 187, that where the sccused
{8 cherged with a capital offense, the examining spagistrate is
without suthority to discherge the accused. You heve not stated
whether or not the magistrate before whom the compleaint was
filed 18 a justioe of the peace. Howsver, ir the absence
of & statement to the coatrary, for the purpcee of this eopinicn,
we assume thet this compleint was filed with a Justice of the
pesce sitting as a magistrate. Therefore, the magistrate cen
not discharge the sccused. In order to determine the sanity
of the accused, we think the only procedure iz tc indiet him
charging the offense of murder. &fter the {ndictment has been
returned, and where insanity is interpcsed a3 s defenss, the
dofendant or socused may be tried on thet issue alone in the
District Court before the main cherge. If the jury finds the
defendant insane, or to have been Iinsane &t the time the aot
18 alleged to have besn oommitted, they shall £c state in thelir
verdiet, or if the jury finds that the defendant was insans at
the time the act is allsged o have been committed but sane at
the triel, he shiell be lamediately discharged, If the jury
finds that the defendant was insape at the time the act iga
alleged to have besn committed and insane at the time cf the
trial, or sane at the time the act is aileged to heve been
sommitted snd insene at the time of the triel, the court shall
thereupon make and have entered on the minutes of the ocourt an
order committing the defendent to the custcdy of the sheriff,
to be kept subjecet to the further order of the oounty judge of
the county, and the proceedings shall forthwith be certified
to the county Judge who shall at onoe take the nesessary steps
to have the defendant committed to and confined in the Stats
Hoapital for the insane until hs beccmes sane. OUn the cther
hand, when the defense on the trial of the main charge is the
insanity of the defendant the jury shall be instruoted, if they
acquit him on that ground, to state that feot with their verdlict,
and if they further find the defendant to have been insane
at the time the act is alleged to have been committed, but sane
at the time of the trial, he shall be immediately disoharged,
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rowever, if the jury finds thet the defendapt was insane at
the tine the act 1s alleged to have beean commlitted and inaane
et the time of trisl, or sane at the time the sct is alleged
to have been.coxmitted andé inssne at the time of the triasl, the
court shall thersupon make and have entered on thes minutes of
the court &n order committing the defendant to the oustody

of the sheriff, to be kapt subjeet to further order of the
county Jjudge or the county, and the prooeedings shall forth-
with be certified tc the county Judge who ahall at once take
the necessary steps to have the defendent conmitted to and
confined in a Jtate Hospital for the insane until he bedomes
galio. (Arto 9333, vc A G. C. P.)

In view of the foregoing emuthorities, you are respectfully
advised that it 1s the opinion of this Department that the county
attorney or sheriff of Gaines County does not have the legal
authority to demand and receive an examjination end epinion
of the medical staff of the State Hospitsl et Big Spring,

Texas, as Lo the sanity of the prisoner charged with a felony
in Geines County, Texas. It is our further opinion that the
party charged with a oriminal offense cennot now be tried in
the county court to determine whether or not he is of unsound
mind under Article BH6la, Vernom's Annotated Civil Statutes.

It 48 clsar under the above mentioned authorities that the
physician would nct be authorized by law to oharge and receive
gloo fee in the event he is salled upon to testify upon the

trisl of the acocused, As stated sbove, in this Htate the

right of witnesses %0 receive compensation for their ettendance
is statutory, end they are entitled to such fees only as the
statutes prescride.

Trusting that the foregoing fully answers your inquiry,
we are

Yours very truly
ATTORNEY GENERAL OF TEXAS

¢£L,¢£24ﬂftaJLAu4=-——
By
Ardell ¥illisms
ieaictant

AWIY
APPROVECJUN 24, 1941

be. P L.
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